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COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF

MPaintiffs the American Hotel & Lodging Association and the Asian American

Hotel Owners Association (collectively, “Plaintiffs’ or the “Associations’), by and
through their counsel, Holland & Knight LLP, allege as follows:
NATURE OFACTION
1 By this action, the Plaintiffs seek to enjoin the City of Los Angeles from

interfering with labor relations, collective bargaining and union organizing at every
single one of the larger hotels within its jurisdiction. Under the guise of an ordinance
purporting to require that a“fair wage” be paid to hotel workers, the City has
constructed, whether by design or consequence, an insidious mechanism that
improperly aids the Hotel Workers' Union (as hereinafter defined) in its efforts to
organize employees at all of the City’s hotels that have until now resisted
unionization. Because Congress, in adopting federal labor law, intended to have
zones of unregulated activity between labor and management, to leave the resolution
of labor-management disputes to the free play of economic forces, and to prevent
either labor or management from using its political influence to induce municipalities
to disrupt the balance struck by Congress between labor and management, the City’s
purported hotel workers minimum wage ordinance is preempted by federal law and,
consequently, void and unenforceable.
JURISDICTION & VENUE

2. This Court has jurisdiction over the subject matter of this suit pursuant
to 28 U.S.C. Section 1332, as the Plaintiffs' claims arise under federal laws; namely,
the National Labor Relations Act, 29 U.S.C. Section 141 et seq.; Article VI of the
U.S. Constitution which designates the Constitution and Laws of the United States as

the supreme law of the land; and the contracts clause, equal protection clause, due
process clause, and takings clause of the U.S. Constitution.
3. This Court has supplemental jurisdiction over this subject matter

pursuant to 28 U.S.C. Section 1367(a), asthe Plaintiffs' claims arising under the
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California Constitution are so closely related to the federal question claims that they
form part of the same case or controversy under Article I11 of the U.S. Constitution.

4, Venueis proper in this Court pursuant to 28 U.S.C. Section 1391(b), as
this Court is sited in the federal judicial district where the events giving rise to the
Plaintiffs' claims have occurred, are now occurring, and will occur in the future if not
prevented through actions of this Court. Members of the Plaintiff Associations are
situated in this district and are and will continue to be adversely affected by the
irreparable harms sought to be remedied and prevented by this Court’ s action upon
this Complaint.

PARTIES

5. Plaintiff American Hotel & Lodging Association (“AH&LA”) isan
incorporated association formed under the laws of the State of Delaware with its
headquarters at 1201 New Y ork Avenue, N.W., Suite 600, Washington, D.C.
AH&LA represents the United States lodging industry by providing advocacy,
communications support, and educational resources for its members, which include
hotel owners, real estate investment trusts, hotel chains, franchisees, management
companies, and independent properties. The mission of AH& LA isto be the voice of
the lodging industry. AH&LA servesthe industry by providing representation at the
national level and in government affairs, education, research, and communications. It
also represents the interests of its membersin litigating issues of widespread concern
to the lodging industry.

6. Plaintiff the Asian American Hotel Owners Association (“AAHOA”) is
an incorporated nonprofit association formed under the laws of the State of Georgia
with its headquarters at 100 Abernathy Road, Suite 1100, Atlanta, Georgia 30328.
AAHOA members own over 20,000 hotels nationwide, including properties within
the City of Los Angeles, Californiathat have more than 150 rooms. AAHOA is
dedicated to promoting and protecting the interests of its members by inspiring
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excellence through programs and initiatives in advocacy, industry leadership,
professional development, and community involvement.

7. Defendant The City of Los Angeles (sometimes, the “City”) isand at all
relevant times has been a public entity duly organized and existing under and by
virtue of the laws of the State of California as a charter municipality.

FACTSCOMMONTOALL CLAIMS

The Associations and Members

8. Some members of AH& LA are business entities that own, either directly
or indirectly through affiliated and/or subsidiary entities, hotel properties|ocated in
the City of Los Angeles (hereinafter, the “ owner-members’). Such owner-members
include: Ashford Hospitality Trust; Host Hotels & Resorts, Inc.; Omni Hotels &
Resorts; Today’ s Hotel, Inc.; Pyramid Advisors LLC.; Sunstone Hotel Investors, Inc.,
and Pebblebrook Hotel Trust.

0. Some members of AH& LA are business entities that manage or operate
hotel propertiesin the City of Los Angeles either that they own or, more commonly,
that are owned by others, including owner-members (hereinafter the “ operator-
members’ of AH&LA). Such operator-membersinclude: Loews Hotels, Inc.; Hilton
Worldwide; Hyatt Hotels Corporation; Intercontinental Hotel Group; Marriott
International, Inc.; Interstate Hotels and Resorts Worldwide; Davidson Hotels &
Resorts; Kimpton Hotel & Restaurant Group, LLC; and Starwood Hotels & Resorts
Worldwide, Inc.

10. Some of the aforementioned operator-members manage hotelsin the
City of Los Angeles whose employees are represented by UNITE HERE, Local 11
(hereinafter referred to as the “unionized hotels’). The wages, hours and the terms
and conditions of employment of such employees are governed by a collective
bargaining agreement (“CBA”) entered between that union and the operator-member

(or one of its affiliated companies). Some operator-members of the Associations are,
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as of the date of this Complaint, negotiating a CBA for employees employed at their
hotels.

11. Some of the aforementioned operator-members manage hotelsin the
City of Los Angeles whose employees are not represented by UNITE HERE, Local
11 (hereinafter referred to as the “nonunion hotels’). The employers at such hotels
have not entered into a CBA or any other agreement with that union with respect to
employees employed at that hotel.

12.  Unionized hotels in the City that are owned and/or operated by members
of AH&LA or AAHOA include the following: Westin Los Angeles Airport; Westin
Bonaventure Hotel & Suites; and W Hotel Los Angeles.

13.  Non-union hotelsin the City that are owned and/or operated by members
of AH&LA or AAHOA include the following: Omni Los Angeles Hotel;
Renaissance Los Angeles Airport Hotel; Courtyard Los Angeles Airport; Holiday 1nn
Torrance; Beverly Hills Crowne Plaza; Hotel Palomar Los Angeles; and Hilton Los
Angeles Airport.

14.  Members of the Associations, including the aforementioned owner-
members and the aforementioned operator-members, have suffered or will suffer
economic and non-economic harm and injury as aresult of the enactment of the
ordinance being challenged in this action and its foreseeable and ineluctable
conseguences on union organizing, collective bargaining and labor relations for both
unionized and non-union hotelsin the City of Los Angeles.

15. If, in order to comply with the Act’ s requirements, hotel managers need
to reduce costs, then hotel employees are likely to suffer job loss or reduced hours as
consequence of the Act, aresult that is contrary to the public interest.

The Union and Its M ethods

a. The Union’s|nstitutional Goals

16. UNITE HERE International Union, AFL-CIO (“UNITE HERE"), with
regional offices at 243 Golden Gate Avenue, San Francisco, CA 94102, isan
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unincorporated association, and a “labor organization” within the meaning of Section
2(5) of the National Labor Relations Act (“NLRA"), 29 U.S.C. Section 152(5).

17. UNITEHERE Local 11 (“Local 11"), with offices located at 464 South
Lucas Avenue, Los Angeles, CA 90017, is an unincorporated association and a
“labor organization” within the meaning of Section 2(5) of the NLRA. Local 11isa
union affiliated with UNITE HERE. (UNITE HERE and Local 11 shall hereinafter
be referred to collectively asthe “Hotel Workers' Union” or the “Union”).

18. Thelocal unions affiliated with UNITE HERE, including Local 11, have
asone of their primary institutional objectives becoming the legally authorized
exclusive representative for purposes of collective bargaining within the meaning of
Section 9(a) of the NLRA (the “exclusive bargaining representative”) for employees
employed in units appropriate for collective bargaining within the meaning of Section
9(a) of the NLRA (*unit employees’ or a*“bargaining unit”) — a process commonly
referred to as “organizing” the business that employs prospective unit employees,
such as, e.g., organizing the “XY Z Hotel.”

19. TheHotel Workers' Union is permitted to organize bargaining units
consisting of any employees employed at hotels, except for supervisors, as defined by
Section 2(11) of the NLRA, or for “managerial employees’ or “confidential
employees,” as those terms have been defined by courts and administrative agencies
in interpreting the NLRA. Accordingly, the Union is lawfully permitted to organize
al — but only — employees who are not supervisory, managerial or confidential
employees.

20. Inorganizing hotels throughout the United States and, in particular, in
and around the City of Los Angeles, UNITE HERE is seeking to increase the
concentration or proportion of union-organized hotels in cities and municipalitiesin
which its affiliated locals operate because its |eadership believes that the greater the
concentration of union hotels in any particular city, the more wages and benefits go

up for union-represented employees. Consequently, it is a paramount objective of the
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Hotel Workers' Union to organize al of the non-union hotels and, in particular, all of
the larger non-union hotels, located in the City of Los Angeles.

21. To achieveitsobjective, the Union continually approaches non-union
hotels and seeks to identify ways to induce non-union hotels to accept unionization.

b. The Process of Union Organizing

22.  One meansto organize employees at a workplace is to petition the
National Labor Relations Board (“NLRB” or the “Board”) to conduct a secret-ballot
election to be held subject to Board oversight and procedures that are designed to
assure that the voting represents the free and uncoerced choice of unit employees. If
aunion named on such a ballot receives a mgjority of the votes of employeesin the
Board-approved bargaining unit, such union is certified by the Board to be the
exclusive bargaining representative for all of the employeesin that bargaining unit,
which is commonly referred to as being the “certified” union for such unit
employees.

23. Certification of aunion by the Board following a secret-ballot election
conducted under the Board’ s auspices and procedures that are designed to assure that
the voting represents the free and uncoerced choice of unit employees is the method
preferred by federal l1abor policy since 1947 for determining whether a union should
be authorized to serve as the exclusive bargaining representative for all employeesin
the bargaining unit.

24.  An aternative method for a union to be lawfully selected as the
exclusive bargaining representative of an employee bargaining unit isto be
recognized as such by the employer upon a showing that a majority of unit employees
support its being the exclusive bargaining representative of all unit employees
(commonly referred to as “majority support™).

25.  Unionstypically attempt to establish majority support by soliciting from
individual unit employees their authorization to serve as the unit’s exclusive

collective bargaining representative — which is usually achieved by a document
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signed by such employee that is customarily referred to as an “authorization card.” If
aunion presents to an employer authorization cards signed by a majority of unit
employees, such employer may, but is not legally required to, recognize that union as
the exclusive bargaining representative for that bargaining unit. This processis
customarily referred to as “recognition.”

26.  Anemployer isnot legally required to recognize a union that purports to
have authorization cards signed by a majority of unit employees, but is permitted to
insist that the union establish its majority status by means of a secret-ballot election
designed to assure that the voting represents the free and uncoerced choice of unit
employees, which is the method that federal labor policy prefers.

C. The Union’s Tacticsfor Hotel Employers

27. TheHotel Workers Union has long expressed its dissatisfaction with

the traditional method of organizing and, in particular, with government-supervised,

secret-ballot elections conducted under NLRB oversight and procedures that are
designed to assure that the voting represents the free and uncoerced choice of
intended unit employees.

28. TheHotel Workers Union’s preferred method of organizing hotel
workersis to obtain recognition as the authorized exclusive bargaining representation
of aunit of employees by means of an authorization-card majority. Its practiceisto
avoid attempts to obtain recognition by presenting authorization cards to any hotel
employer because of its concern that such employer will insist on a government-
supervised secret-ballot election of unit employees, which the Union eschews.

29. At al timesrelevant to this action and for at least the last several years,
the Hotel Workers' Union has been organizing hotels in the City of Los Angeles
amost exclusively by inducing the employers at non-organized hotels to enter into
what are commonly called “card check” or “card count” agreements, whereby an
employer agrees to recognize the Union if a purportedly neutral third-party (such as,

alabor arbitrator) checks the validity of authorization cards submitted to it by the

8
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Union against alist of unit employees provided by such employer and, in counting
the number of valid cards, determines that a majority of unit employees employed by
such employer supports the Union as their exclusive bargaining representative.

30. Atall timesrelevant to this action and for at least the last several years,
UNITE HERE and Local 11 have expanded their representation of hotel workers
amost entirely by means of card-check recognition agreements. Such agreements
aways demand purported “neutrality,” which runs counter to federal labor law’s
specific protection to employees of both the right to refrain from organizing or to
choose to organize, the concomitant right to receive information both for and against
unionization, and the policy favoring the promotion of robust debate concerning labor
relations.

31. Atall timesrelevant to this action and with increasing frequency in
recent years, the Hotel Workers' Union has used its political influence to induce city
and municipal governments to adopt ordinances that, directly or indirectly, require
hotel s subject to such ordinances to enter into card-check recognition agreements
that, but for the ordinance, they would not have agreed to.

32.  Such ordinances, directly or indirectly, regulate union organizing in
ways contrary to the policies embedded in federal |abor law, which policies intend
that employer consent to card-check recognition agreements be | eft to the free-play of
economic forces and not regulated or influenced, directly or indirectly, by the
legidlative enactments of any state or local government.

d. The Union’s Assault on Ancillary Businesses

33. Atall timesrelevant to this action and at |east for the last several years,
the Hotel Workers' Union has also worked to organize non-hotel businesses that are
located on the premises of or perform services at hotels operating within the City of
L os Angeles, such as restaurants, valet parking services, night cleaning services and
the like (hereinafter “ Ancillary Businesses”).
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34. Atall timesrelevant to this action and at |least for the last several years,
the Hotel Workers' Union has been unable to organize Ancillary Businesses by
means of traditional secret-ballot elections conducted under Board oversight and
procedures and, further, has been unable to induce such businesses to enter into card-
check recognition agreements.

35. Atall timesrelevant to this action and at |east for the last several years,
the Hotel Workers' Union has been frustrated in its efforts to force unionized hotels
in the City to compel Ancillary Businesses operated at the premises of such hotelsto
contractually require such Ancillary Businesses to enter into card-check recognition
agreements with the Union because any such contractual requirements areillegal,
unenforceable, and void under the labor and antitrust laws of the United States and, in
particular, because any effort to induce hotel employers to impose such contractual
requirements on Ancillary Businesses would be an unfair labor practice under
Sections 8(b)(4)(B) and 8(e) of the NLRA.

36. Atall timesrelevant to this action and with increasing frequency in
recent years, the Hotel Workers' Union has used its political influence to induce city
and municipal governments to adopt ordinances that, directly or indirectly,
economically pressure Ancillary Businesses |ocated at hotels subject to such
ordinances to enter into card-check recognition agreements that, but for the
ordinance, they would not have agreed to. Such ordinances, directly or indirectly,
regulate or influence union organizing in ways contrary to the policies embedded in
federal labor law, which policies intend that employer consent to card-check
recognition agreements be left to the free-play of economic forces and not regulated,
directly or indirectly, by any state or local government.

L abor Economics of Hotels

37. Hotels are service-oriented, labor-intensive businesses. Wage rates paid
to non-managerial employees and the structure of the compensation of non-

managerial employees are critical to the economics of hotel administration.
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a. Restaur ants and Banquets

38. Full-service hotels, and especially larger or luxury full-service hotels,
are expected by customers to provide restaurants for guests and other food and
beverage (“F & B”) outlets.

39.  Providing on-site restaurantsis critical for full-service hotels, and
especially for larger or luxury full-service hotels, as their customers expect that such
services will be available. Dueto itsbeing critical to guest satisfaction, hotels often
operate such facilities at little or no profit and, in many instances, sustain lossesin
certain F & B operations, as the costs associated with operating those operations,
including, in particular, labor costs, often exceed the revenue generated from such
operations. Consequently, constraining labor costs of F & B functions of any full-
service hotel is critical to such hotel’ s economic success.

40. Full-service hotels, and especially larger or luxury full-service hotels,
often provide banquet facilities for guests and operate such facilities as a separate
department with its own associated revenues and costs.

41. For many full-service hotels, and especialy for larger or luxury full-
service hotels, a successful banquet department generates work for othersin the hotel
because it draws groups to the hotel who require additional hotel services. A robust
banguet department may enable the hotels to pay higher wage rates to unrelated job
classifications, such as room attendants, front desk agents, cooks and kitchen
stewards.

b. Tipped Employees

42. Infull-service hotels, and especially for larger or luxury full-service
hotels, a distinction is maintained between those job classifications for which cash
compensation includes both wages and also “tips,” gratuities or service charges paid
directly by customersin addition to the other charges made by the hotels for the

servicesthey provide. These job classifications are commonly referred to as “tipped
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employees.” Tipped-employee job classifications include banquet servers, restaurant
servers, in-room dining servers, bartenders and bell persons.

43.  Other job classifications whose cash compensation is based entirely on
hourly wages are customarily referred to as “non-tipped” employees. Non-tipped
employees include room attendants, front desk agents, cooks and kitchen stewards,
among others.

44, Because they are compensated in part — often in substantial part — by tips
and gratuities, tipped employees are typically paid alower wage rate than non-tipped
employees working at the same hotel. For both unionized and non-union hotels,
tipped employees are paid at or slightly above the state and/or locally mandated
minimum hourly wage, while non-tipped employees have significantly higher hourly
wage rates.

45.  Tipped-employeesin the F & B operations of afull-service hotel, and
especially at larger or luxury full-service hotels, typically recelve more cash
compensation from their tips and proportion of service charges than from their cash
wages. Because of this, restaurant servers and bartenders, virtually all of whom are
tipped employees, frequently receive substantially higher cash compensation than do
non-tipped employees, such as room attendants or front desk agents, even though
their hourly wage rates are lower.

46. Banquet serverstypically earn annual cash compensation that vastly
exceeds the annual cash compensation of non-tipped employees, such as room
attendants, front-desk agents, cooks and kitchen stewards. In fact, full-time banquet
servers employed at larger, luxury full-service hotelsin the City of Los Angeles often
earn up to $100,000 each year and can earn each year two or three times the annual
compensation of room attendants or kitchen stewards working at the same hotel.

47.  TheHotel Workers' Union accepts and acquiesces in the af orementioned
compensation pattern, which istypical for all hotels throughout the United States,

whether or not the hotel is organized by a union.
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48. Every CBA for full service hotelsin the City of Los Angeles provides
for the aforementioned differentiation between tipped and non-tipped employees,
whereby banquet and restaurant servers and other tipped employees of such hotels are
paid wages ranging from 40% to 50% below the hourly wage rates for the lowest paid
non-tipped employee, yet earn atotal cash compensation far above the cash
compensation received by such non-tipped employees on account of the tips,
gratuities and service-charge income that only tipped employees receive.

C. Service Charges

49. At full-service hotels, and especially at larger or luxury full-service
hotels, the F & B operations add service charges to guest bills for banquet events, in-
room dining and, in some circumstances, restaurant meals. The use of service
charges in such circumstances is the widely-accepted custom and practice in the
hospitality industry throughout the United States.

50. At both unionized and non-union hotelsin the City of Los Angeles, a
significant portion — but not all — of such service charges are paid directly to tipped
employees who provide the F & B service, namely, the banquet servers, restaurant
servers, in-room dining servers, bartenders, bar-backs and bussers.

51. At both unionized and non-unionized hotels in the City of Los Angeles,
some portion of the aforementioned service charges are distributed to supervisors,
managers, banquet event sales personnel (all of whom are not tipped employees), or
are retained by such hotels to cover general non-itemized expenses associated with
the banquet or other service provided.

52. The aforementioned distribution of service-charge revenue iswidely —
indeed, universally — used by full-service hotels, and especially larger or luxury full-
service hotels, in the City of Los Angeles and is perfectly lawful under the statutes
and regulations of the State of California.

53. Notwithstanding that tipped employees employed inthe F & B

operations of unionized and non-union hotels in the City of Los Angeles — notably,
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banquet servers, restaurant servers, in-room dining servers and bartenders — receive
less than all of service chargeslisted on guest hills, they still receive substantial
annual compensation as compared with other hourly or “blue collar” workers
employed in the City of Los Angelesin other industries and, further, recelve annua
compensation that is substantially higher than that received by many non-tipped
hourly employees employed at the same hotel — notably, room attendants, front desk
agents, cooks and kitchen stewards.

54. TheHotel Workers Union accepts and acquiesces in the aforementioned
practices relating to service charges. In some instances, the applicable CBAs
explicitly state that the portion of the service charge not given to unit employeesis
the property of the hotel.

The Hotel Workers Act

55.  In October 2014, Los Angeles City Ordinance No. 183241 entitled
“Citywide Hotel Worker Minimum Wage Ordinance” was codified, adding Article 6
to Chapter XVII1 of the Los Angeles Municipal Code (hereinafter the “Hotel Workers
Act” or the“Act”). Said Act requires, inter alia, that hotels located in the City that
have more than 150 guest rooms or suites pay the employees employed at such hotels
awage rate of at least $15.37 an hour.

56. The Hotel Workers Act has as its purpose and/or as its foreseeable and

ineluctable effect substantial interference with labor relations, collective bargaining,
and union organizing within the hotel industry of the City of Los Angeles.
a. Provisions Inconsistent With the Act’s Professed Purposes

57.  Whilethe Act purports to set aminimum labor standard, its provisions
are inconsistent with its stated purposes.

58.  Unlike other minimum-labor-standard ordinances enacted by the City,
the Hotel Workers Act sets an hourly pay rate far above the market rate and even
significantly above the rate of $13.25 an hour that Los Angeles Mayor Garcetti has
proposed to be the citywide minimum wage to take effect in 2017. In July 2017, the
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purported “minimum” wage rate for hotel workers under the Act islikely to be not
less than $15.75 per hour — or $2.50 above Mayor Garcetti’ s proposed City-wide
minimum wage.

59.  Unlike other minimum-labor-standard ordinances previously adopted by
the City, the wage rate under the Hotel Workers Act is not based on the City
Council’ s understanding of the minimal wage rate — namely, the least possible wage
rate required for hotel workers to maintain an adequate standard of living — but rather
Is based on the City Council’ s perception of what “larger hotels’ in the City are
capable of paying based on the Council’ s assessment of their financial circumstances.

60. Unlike other minimum-wage ordinances enacted by the City, the Act
fails to provide employers the option of offsetting against the mandated hourly wage
the cash value of employer-paid fringe benefits.

61. Significantly, in 2013 (which is the year that a campaign for the
introduction of the Act began), the “living wage’ rate for airport employees also
required a minimum of $15.37 per hour — but employers subject to that ordinance
were afforded the option of satisfying their legal obligation by a cash wage of $15.37,
or by a combination of cash wage of $10.70 an hour and employer-paid fringe
benefits having a value of $4.67 an hour. Stated otherwise, only $10.70 had to be
paid in cash, while the balance could be provided in the form of employee fringe
benefits. Consequently, since most larger or luxury hotels provide fringe benefits
valued at more than $4.67 an hour, the City has now mandated a purported “fair
wage” for hotel workersthat is 44% higher than the purported “living wage” required
for airport workers only one year earlier.

62. The Act prohibits hotel employers from offsetting any portion of the
required wage rate of $15.37 an hour by tips or gratuities received by tipped
employees and, thereby, fails and refuses to recognize the fundamental difference
between tipped and non-tipped employees in the hotel industry. Such failure and
refusal has as its foreseeable and ineluctable consequence that hotels subject to the
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Act will have to pay in excess of $10,000 ayear more in additional cash
compensation to full-time tipped employees — such as banquet servers, restaurant
servers and bartenders — who already receive annual cash compensation far in excess
of —indeed, in some cases, multiples of — the annual compensation required under the
Act, which for afull-time employee working atypical amount of overtime each
week, is approximately $33,000 per year.

63. The Act excludes from its coverage, without reason or explanation, all
hotel workers who are categorized as supervisory, managerial, or confidential
employees, notwithstanding that some individuals employed in such job categories
receive lower annual compensation than they would receive if the Act’ s wage rates
were extended to them and lower than are currently received by some employees,
such as full-time tipped employees, who are given additional compensation. The
exclusion of supervisory, managerial and confidential employees from the Act’s
requirements is unconnected to pay differences or any other markers linked to the
purported purpose of improving income inequality.

64. The Act exempts from its requirements and offers no economic benefit
whatsoever — not even what the City Council regardsasa*“living wage” —to
employees employed at smaller hotels in the City of Los Angeles, notwithstanding
that al members of the City Council knew, based on economic analyses the Council
itself had commissioned, that such employees are typically paid at lower levels than
those at larger hotels, to which the Act applies.

65. TheAct alowsfor aone year exemption from complying with the Act’s
requirements for a hotel that can demonstrate to the City Controller with “compelling
evidence’ that compliance with the Act would require the hotel to cut its workforce
by more than 20 percent or reduce its Hotel Workers' (defined as employees
exclusive of managerial, supervisory or confidential employees) overall hours by
more than 30 percent in order to avoid bankruptcy or a shutdown of the hotel (the
“Hardship Exemption”™).

16
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66. Theinclusion of the Hardship Exemption allowing employersto avoid
the obligations imposed by the Act undermines the proffered public purpose of the
Act, 1.e., the intention to use the wages in the hotel industry to bolster the entire City
economy.

67. The aforementioned economic consequences of the Act were fully
known to all members of the City Council who voted in favor of the Act.

b. Provisions Targeting Hotel L abor-M anagement Relations

68. The Act contains numerous provisions that by purpose and effect
improperly intrude upon and interfere with union organizing, collective bargaining
and labor relations in the City’ s hotel industry.

69. By excluding all managerial, supervisory or confidential employees from
the definition of “Hotel Worker,” the Act is purposefully structured so that the only
individuals benefiting from its provisions are hotel employees that the Hotel
Workers' Unionislawfully entitled to organize.

70. Likeevery other City ordinance targeting hotel 1abor-management
relations (but unlike other minimume-labor-standard ordinances adopted by the City
for other industries), the Hotel Workers Act contains awaiver provision, whereby
any covered hotel is permitted to obtain an exemption from any or all of the Act’s
requirements, but only if such hotel is party to abonafide CBA and only if such
dispensation is explicitly granted to it by the Hotel Workers' Union by means of a
clear and unambiguous waiver written into the parties CBA (hereinafter the “Union
Waiver Provision”).

71. Likeevery other City ordinance targeting hotel 1abor-management
relations (but unlike other minimume-labor-standard ordinances adopted by the City
for other industries), the Hotel Workers Act forbids unionized hotels from
unilaterally continuing a previously granted Union waiver after expiration of a CBA
(the “Ban on Unilateral Action”). This provision’s foreseeable and ineluctable effect
Isthat the hotel employer must immediately put into effect each and every
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requirement of the Hotel Workers Act for which it had been granted a waiver,
notwithstanding that such a“snap back” provision, in effect, imposes an immediate
cash penalty on hotel employers who do not accept the Union’s contract demands
prior to the expiration date of the applicable CBA.

72. TheBanon Unilateral Action further interferes with federal 1abor law,
which requires employersto continue in effect all economic terms and conditions of
an expired contract during negotiations of a successor agreement (which is commonly
referred to as the “ Katz doctrine”), and to neither lower nor to raise hourly wage rates
without the consent of the affected employees’ collective-bargaining representative.

73. The seemingly neutral Ban on Unilateral Action further interferes with
collective bargaining because, under federal |abor laws, employers have the
substantive right to change or to continue any of the terms and conditions of
employment as existed under an expired CBA if, after good-faith bargaining, they
have reached an impasse with the employees’ exclusive bargaining representation.
The Hotel Workers Act rendersillegal what is an employer’ s substantive right under
the NLRA, which isto continue, if it chooses, any term or condition of employment
existing under the expired CBA, even terms or conditions of employment that are
inconsistent with the Act’ s requirements but for which awaiver had been obtained
pursuant to the Union Waiver Provision. Consequently, the Hotel Workers Act
necessarily denies hotel employers an economic weapon that Congress intended them
to have.

74. Like every other City ordinance targeting hotel labor-management
relations (but unlike other minimum-labor-standard ordinances adopted by the City
for other industries), the Hotel Workers Act definesa“Hotel” asincluding not only a
hotel building of the requisite number of rooms, but also “any contracted, leased or
sublet premises connected to or operated in conjunction with the building’ s purpose,
or providing services at the building” (hereinafter the “ Ancillary Business
Provision”).
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75. Likeevery other City ordinance targeting hotel 1abor-relations (but
unlike other minimum-labor-standard ordinances adopted by the City for other
industries), the Act requiresthat all Service Charges be “paid in their entirety” to the
Hotel Worker(s) purportedly performing the service for the customer and not used in
any part to compensate supervisory or managerial employees (hereinafter the
“Service Charge Provision”), notwithstanding that the newly prohibited practiceis
common and universally acceptable under the CBAs for every unionized hotel
located in the City of Los Angeles.

Interference with Collective Bargaining and L abor Relations

76. The foreseeable and ineluctable consequence of the Union Waiver
Provision of the Hotel Workers' Act isthat the operator of a unionized hotel will be
required to petition the Hotel Workers' Union to grant such awaiver in order merely
to maintain the economic terms of its existing CBA, especially with respect to the
hourly wage-rate paid to tipped employees and the allocation of service charges as
between employees protected by the Act and such hotel.

77. Theforeseeable and ineluctable consequence of a hotel operator’ s
having to seek such a dispensation from the Union merely to allow it to continue to
operate as had been mutually agreed to in the parties CBA, will be that the Union
will use the economic leverage afforded it by the Act to exact concessions that such
hotel operator would not otherwise have agreed to.

78. Because federa labor law affords both management and labor the
absolute right to refuse to bargain for mid-term modifications to an unexpired
collective agreement, the foreseeable and ineluctable consequence of the Union
Waiver Provision isthat the Union will demand concessions merely to consider a
hotel’ s request for a dispensation from the Act’ s requirements, as needed merely to
preserve the economic arrangements agreed to in the existing CBA.

79. Asaconsequence of the foregoing, the Act affords the Hotel Workers

Union unanticipated and unwarranted opportunities to apply economic pressure to
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unionized hotelsin the City of Los Angelesthat it would not have had but for the
Act.

80. The Act further interferes with hotel-industry labor-management
relations in allowing a Union dispensation of its requirements only as part of an
existing “bonafide collective bargaining agreement.” As aforeseeable and
ineluctable consequence of that provision, hotels that either have recently recognized
the Union and are bargaining for their first labor contract or are in the midst of
collective bargaining over the terms of a new contract to replace an expired CBA are
both subject to Union economic power that it would not have had but for the Act,
because such hotels cannot lawfully under the Act continue pre-existing practices
previously accepted by the Hotel Workers' Union — such as allowing the hotel to
retain a portion of service charges for its own operating expenses or paying tipped
employees a substantially lower wage rate than that paid to non-tipped employees —
unless they obtain the Union’s dispensation from provisions of the Act that interfere
with such practices.

81. Becausefedera labor law affords employers the substantive right to
unilaterally continue existing terms of employment or implement new ones at the
expiration of alabor agreement if the employer has bargained in good faith, the
parties have reached an impasse in bargaining, and the terms implemented are
consistent with the employer’ s prior bargaining proposals, the Act’s Ban on
Unilateral Action has the foreseeable and ineluctable effect of impairing substantive
rights that hotel operators have under the NLRA and interfering with economic
weapons that hotel operators have and are allowed to use under the NLRA.

82.  Such impairment and interference exists even if the parties to an
expiring or expired CBA do not actually reach impasse because their respective
bargaining positions would be unavoidably atered by this change in the balance of

economic power that either may be able to exert if agreement is not reached.
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83.  For any unionized hotel whose CBA does not require that the full
amount of all service charges be paid to unit employees, the Service Charge
Provision has the foreseeable and ineluctable consequence of requiring such hotel to
renegotiate with the Union on a subject over which it had already bargained. Because
allocation of service charges to employees is a mandatory subject of bargaining and
because an employer has, under federal labor law, the substantive right to refuse to
negotiate over such subjects of bargaining during the term of a CBA if the matter is
addressed in the CBA, the Hotel Workers Act interferes with the substantive federal
rights of all unionized hotels that have in place a CBA with an expiration date |ater
than November 10, 2014, which is the effective date of the relevant provision of the
Act, because it requires them to bargain with the Union over items previously
bargained for merely so that they can continue to enjoy the economic benefits
afforded to them under the existing CBA.

Interference with Union Or ganizing

84. Asaforeseeable and ineluctable consequence of all of the foregoing, the
Act altersthe current balance of economic forces between non-union hotels and the
Hotel Workers' Union with respect to union organizing and, in particular, the array of
economic incentives and disincentives relating to the decision of such hotels asto
whether to assent to or reject entering into card-check recognition agreements
demanded by the Union.

85.  Non-union hotels have the same general wage practices as unionized
hotels with respect to the wage-rate differential between tipped and non-tipped
employees and, further, with respect to the allocation of a portion of F & B service
charges, but not all of such chargesto F & B tipped employees. Consequently, each
non-union hotel subject to the Act will operate at a severe competitive disadvantage
as compared to unionized hotels who successfully petition the Hotel Workers' Union

for awalver.
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86. The Act’s requirement that a minimum hourly wage of $15.37 be paid to
all employees and the requirement that the entire service charge be paid only to hotel
employee workers will have a disproportionate impact on non-union hotels. The
requirements will necessarily cause costs to increase while decreasing revenue by
significant amounts. As a consequence, the Act vitiates non-union hotels
competitive advantage as compared to unionized hotels, disrupts the economic
balance that existed before the Act’ s enactment, intensifies economic pressure on the
non-union hotels to enter into card check agreementsto alevel greater than it
otherwise would have been, and effectively penalizes all non-union hotels that,
despite such pressure, refuse to execute a card-check reorganization agreement with
the Hotel Workers Union.

87. Sinceitislikely that the Union will grant awaiver to a unionized hotel
to allow it to revert to pre-existing wages and wage-payment practice (for aprice)
and since a Union dispensation from the Act’ s requirements is only available as part
of aCBA, the Hotel Workers Act not only takes away key economic advantages that
currently exist for non-union hotels, but actually creates an economic disadvantage
with respect to unionized hotels that would not have existed but for the Act granting
the Hotel Workers' Union the power to grant dispensations from any and all of its
provisions.

88. The Act, by both design and consequence, will have asits foreseeable
and ineluctable consequence pressuring non-union hotels, especially larger or luxury
full-service hotels with robust F & B business, to accept demands to establish a
collective bargaining relationship with a Union that can be formalized quickly so as
to alow for the negotiation of awaiver.

89. Consequently, given that the Union will not enter a bargaining
relationship unless a Hotel agreed to a card-check agreement, the Act will have as an
effect that non-union hotels will be economically pressured to forfeit their rightsto

insist on a secret-ballot election conducted under Board oversight and procedures that

22




Holland & Knight LLP
400 South Hope Street, 8" Floor

Los Angeles, CA 90071
Tel: 213.896.2400 Fax: 213.896.2450

Casd

© 00 N oo o A~ W DN PP

N DN DD DN DD DN DNMNDNMNDNDN P PP PP PEPE R PR R
00 N oo oA WN P O © 0N o 0 A W N PP O

2:14-cv-09603-AB-SS Document 1 Filed 12/16/14 Page 23 of 38 Page ID #:23

are designed to assure that the voting represents the free and uncoerced choice of unit
employees as proof of a Union’s majority support.

Irreparable Harm to the Associations M embers

90. Unlessthe Court declares the Act invalid and unenforceable, and enjoins
its enforcement, the Associations' members will suffer irreparable harm based on the
Act’s powerful effect on the economic incentives and disincentives with respect to
zones of activity that, under federal labor law, must remain unregulated and not
interfered with by state and local governments.

91. Any disruption to the balance of economic power between labor and
management or that affects the use of economic weapons by the Hotel Workers
Union irreparably injures the affected hotels with respect to their ability to obtain
their labor relations objectives.

92. Any CBA entered into or modified in response to the new economic
pressures created by the Act will alter the legal relations between the affected hotel
and the union, making it nearly impossible to return to the former labor relations
relationship, even if the provisions of the Act that induced the employer at the hotel
to enter into such CBA or modification is later declared by this Court to be void and
enforceable.

93. New CBAsor side letters modifying CBAsto provide for the waiver
language required for an exemption under the Act may entail the assumption of a
variety of obligations for the affected employers that are legally binding under federal
labor law and that may thereafter not be avoidable, even if the provisions of the Act
that induced the affected hotel to enter into such CBA or side letter are later declared
by this Court to be void and unenforceable.

94. Any employer at a non-union hotel that, under the economic pressures
created by the Act, entersinto a card-check recognition agreement with Local 11 will
have assumed binding, legally enforceable obligations under federal labor law that

may thereafter not be avoidable, including, among others, the wavier of such hotel’s
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right to demand an NL RB-supervised secret-ballot election to determine mgjority
status and the obligation to engage in good-faith bargaining with Local 11 if a card-
check magjority is established, even if the provisions of the Act that induced the
employer at such hotel to enter into such agreement are later declared by this Court to
be void and unenforceable.

95. Any employer at a non-union hotel that recognizes a union under a card
check/neutrality agreement entered into in response to the economic pressures created
by the Act will incur certain binding and legally enforceable obligations by operation
of federal labor law that may thereafter not be avoidable, including among others the
obligation to bargain with the workers' designated bargaining representative, even if
the provisions of the Act that induced such employer to recognize the union without
an election are later declared by this Court to be void and unenforceable.

96. Any employer at aunionized hotel that, in exchange for the required
walver, enters into an agreement with the union modifying any then-existing term or
condition of employment for such hotel’ s employees will then be subject to binding
and legally enforceable obligations by operation of federal law to continue to provide
the same terms and conditions of employment for the term of the then-existing labor
agreement and, in fact (under the Katz doctrine), beyond the expiration of said
agreement until impasse is reached in subsequent good faith negotiations, even if the
provisions of the Act that induced the hotel employer to grant such modification as a
condition for obtaining such waiver are later declared by this Court to be void and
unenforceable.

97.  Any hotel employer that, in response to the requirements of the Act,
changes its methods of operation or lays off employees will suffer economic loss
and/or harm to its reputation and goodwill that cannot thereafter be rectified, even if
the provisions of the Act that necessitated such actions are later declared by this

Court to be void and unenforceable.
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FIRST CAUSE OF ACTION

(For Declaratory Relief and Injunction

Based on Supremacy Clause/ Labor Preemption)

98. Plaintiffsincorporate herein by this reference the allegations contained
in Paragraphs 1 through 97, inclusive.

99. The Nationa Labor Relations Act, as amended, 29 U.S.C. § 151, et seq.,
creates auniform federal body of law governing union organizing, collective
bargaining, and labor-management relations applicable to employers engaged in
interstate commerce.

100. Such body of federal labor law preempts any and all state and local
enactments that by design or consequence regulate or interfere with the then-existing
balance of economic power between labor and management with respect to zones of
activity that, under federal labor law, are intended to be left to the free play of
economic forces, including laws that interfere with or attempt to regul ate the
economic tools available to labor or management during the course of collective
bargaining or that otherwise interfere with the collective bargaining process, such as
altering the parties’ rights and economic alternatives during collective bargaining, or
the processes and procedures utilized for union organizing, including among other
things, by altering the economic consequences of choices made by labor or
management concerning the manner by which a union’s majority status will have to
be shown process.

101. Application of the Hotel Workers Act to the activities of Plaintiffs
members within the City of Los Angeles intrudes upon zones of activity in the areas
of labor relations, union organizing, and collective bargaining that is reserved under
federal labor law and policy to the free play of economic forces by, among other
things, establishing purported minimum labor standards that, by design or
conseguence, empower the Hotel Worker’s Union to exact concessions they could

not otherwise have obtained from the employer at unionized or non-union hotels,
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thereby undermining the collective bargaining process and disrupting the process of
union organizing favored under federal labor law whereby a union’s mgjority statusis
determined by a NLRB supervised secret-ballot election. The Act further constitutes
regulation impinging on the regulatory jurisdiction of the National Labor Relations
Board.

102. By virtue of the foregoing, the Act is preempted under federal labor law
because it purports to regulate zones of activity that Congress intentionally left to be
controlled by the free play of economic forces and/or that falls within the primary
jurisdiction of the NLRB.

103. The City’s application and enforcement of the Act will cause Plaintiffs
members to suffer irreparable harm for which they have no adequate remedy at law,
even if the Act islater declared by this Court to be void and unenforceable.

104. Plaintiffs are entitled to judgment declaring the Act to be void and
unenforceable under the Supremacy Clause of the U.S. Constitution and equitable
and injunctive relief to prevent the City of Los Angeles from attempting to enforce or
give effect to said Act.

SECOND CAUSE OF ACTION
(For Declaratory Relief and Injunction Based on

California Labor Law Preemption)

105. Plaintiffsincorporate herein by this reference the allegations contained
in Paragraphs 1 through 97, inclusive.

106. The Hotel Workers Act provides, in its stated “Purpose”, as follows:
“The City also seeks to improve the welfare of hotel workers by mandating that a
hotel employer pay service chargesto their workers. When a service chargeislisted
on customer’ s bill, often times there is areduction in the gratuity to the hotel worker
on the assumption that the service charge is automatically paid to the hotel worker.

This ordinance guarantees that a hotel worker gets paid for any service charge a
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customer reasonably would believe is intended for the worker who actually
performed the service.”

107. CadliforniaLabor Code 88 351 — 356 regulate “gratuities’ paid by
patrons to employees, and declares them to be the “ sole property” of the employee.
Section 351 defines “gratuity” to include “any tip, gratuity, money, or part thereof
that has been paid or given to or left for an employee by a patron of a business over
and above the actual amount due the business for services rendered or for goods,
food, drink, or articles sold or served to the patron.” By contrast, the “service
charge,” by custom and practice, assessed on guest bills for banquet events, in-room
dining and, in some circumstances, restaurant meals, has been |eft to each hotel to
decide who should share in the service charge. The Hotel Workers' Act
impermissibly regulates where the California L egislature reserved to individual hotels
the ability to assess “service charges’ and to distribute them without regulation.

108. Alternatively, by itsintent, and by its operation, the Act on its face
deems a “service charge’ as tantamount to a“gratuity.” The Hotel Workers Act
defines “ service charge” to “mean[s] all separately-designated amounts, regardless of
name or label, collected by a Hotel Employer from a customer for service by Hotel
Workers, or described in such away that customers might reasonably believe that the
amounts are for the service, including, but not limited to those charges designated on
receipts under the term ‘service charge,” ‘delivery charge,’ or ‘ porterage charge.” “

109. Thereisno private right of action under California Labor Code section
351, yet the Hotel Workers' Act provides such an independent right of action.
Accordingly, the enforcement provisions of the Hotel Workers Act are preempted by
State Labor Code 8§ 351 — 356.

I
I
I
I
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THIRD CAUSE OF ACTION
(For Declaratory Relief and Injunction Based on the
Contract Clause Of The United States Constitution)

110. Plaintiffsincorporate herein by this reference the allegations contained
in Paragraphs 1 through 97, inclusive.

111. Plaintiffs hereby seek declaratory, equitable and injunctive relief to
prevent the City from violating, and continuing to violate, the Contract Clause of the
U.S. Constitution, which providesin pertinent part that: “No State shall . . . passany .
.. Law impairing the Obligation of Contracts....” (U.S. Const., Art. |, 8§10, cl. 1).
The Contract Clause imposes limits upon the power of a State, and Municipalities
operating under the color of State law, to abridge existing contractual relationships,
even in the exercise of its otherwise legitimate police power. Thisclamisalso
brought pursuant to 42 U.S.C. Sections 1983 and 1988(D).

112. Employment at each of the unionized hotelsis governed by a CBA that
governs the wages, hours, and terms and conditions of employment. Those CBAs
address the very same items covered by the Act, including the wages paid to
employees, the time-off provided to employees, and the distribution of “service
charges.” Application of the Act to these members requires the alteration of the
express terms of the CBAs in order to comply, effectively constituting a retroactive
re-writing of contracts that have already been negotiated and agreed to, severely
upsetting the contractual expectations of the parties and leaving little to bargain about
except upward departure.

113. Membersof Plaintiffs’ associations have entered into contracts for
banguet and meeting events to take place on dates after November 10, 2014, the
effective date of the Act. Such contracts were negotiated prior to the enactment of
the Act based on the then-existing, and reasonably expected, labor costs to service the
events. Such agreements also provide for a“service charge” to be paid by the

customer to the member hotel, which charge was meant to include a portion to be
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distributed directly to the tipped employees, a portion to be distributed to supervisors,
managers and banquet event sales personnel (all of whom are not tipped employees),
and a portion to be retained by such hotels to cover non-itemized expenses.
Application of the Act to such business will substantially and severely interfere with
the benefits bargained for under these pre-existing event contracts because the
underlying labor cost structure is substantially and severely atered by the Act.

114. Membersof Plaintiffs’ associations have entered into contracts with
outside service providers, e.g., independent valet parking services, cleaning services,
and restaurants and other businesses operating in retail space within a hotel footprint.
The Ancillary Business Clause purports to impose an obligation on those businesses
to comply with the Act — including paying their workers $15.37 per hour — or to enter
into a CBA that waives application of the Act. Each of those relationships are
governed by contracts which will now have to be altered at the insistence of the non-
hotel partiesin order to comply with the Act.

115. No significant and legitimate public purpose exists for the Act’'s
substantial interference with the aforementioned contractual entitlements. The City’s
stated objectives are the promotion of the health, safety and welfare of hotel workers,
the reduction of dependence on government subsidies, and the promotion of the local
economy. However, it is clear from the substance of the Act and the City’ s actions
regarding its adoption, that the Act is actually meant to serve a different objective —
namely, the economic and positional benefit of certain groups within Los Angeles,
primarily the members of certain unions. The stated objectives are nothing more than
an attempt to give a public policy appearance to what is really private-interest
legidlation for labor unions, and in particular, UNITE HERE and Local 11.

116. Evenif the City could show asignificant and legitimate public purpose
behind the regulation, the substantial impairment to the members' contractual rights
and obligationsis not both reasonable and necessary to fulfill any such public
purpose.

29




Holland & Knight LLP
400 South Hope Street, 8" Floor

Los Angeles, CA 90071
Tel: 213.896.2400 Fax: 213.896.2450

Casd

© 00 N oo o A~ W DN PP

N DN DD DN DD DN DNMNDNMNDNDN P PP PP PEPE R PR R
00 N oo oA WN P O © 0N o 0 A W N PP O

2:14-cv-09603-AB-SS Document 1 Filed 12/16/14 Page 30 of 38 Page ID #:30

117. By virtue of the foregoing, application of the Act to Plaintiffs members
congtitutes a substantial and unconstitutional impairment of those members existing
contractual relationships that will cause them to suffer irreparable harm for which
they have no adequate remedy at law.

FOURTH CAUSE OF ACTION
(For Declaratory Relief and I njunction Based on the

Contract Clause Of The Califor nia Constitution)

118. Plaintiffsincorporate herein by this reference the allegations contained
in Paragraphs 1 through 97, inclusive.

119. Plaintiffs hereby seek declaratory, equitable and injunctive relief to
prevent the City from violating, and continuing to violate, the Contract Clause of the
California Constitution, which providesin pertinent part that: “A ... law impairing the
obligation of contracts may not be passed.” (Cal. Const., Art. I, 89.) Likethe
Federal Contract Clause, the California Contract Clause aso imposes limits upon the
State of California, and its Municipalities, to abridge existing contractual
relationships, even in the exercise of its otherwise legitimate police power.

120. For the same reasons set forth in Paragraphs 111 through 117 above,
application of the Act to Plaintiffs: members within the City constitutes a substantial
and unconstitutional impairment of those members existing contractual relationships
in violation of the California Contract Clause. Such application will cause those
members to suffer irreparable harm for which they have no adequate remedy at law.

FIFTH CAUSE OF ACTION
(For Declaratory Relief and Injunction Based on the
Equal Protection Clause Of The United States Constitution)
121. Plaintiffsincorporate herein by this reference the allegations contained

in Paragraphs 1 through 97, inclusive.
122. Plaintiffs hereby seek declaratory, equitable and injunctive relief to
prevent the City from depriving Plaintiffs members of the protections afforded to
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them under the Equal Protection Clause of the U.S. Constitution, which guarantee
each and all of them equal protection of thelaws. (U.S. Const., Amend. X1V, § 1).
Thisclaimis also brought pursuant to 42 U.S.C. Sections 1983 and 1988(b).

123. The Equal Protection Clause requires that persons who are similarly
situated receive like treatment under the law and that statutes may single out a class
for distinction only if that classification bears arational relationship to the purpose of
the statute. As such, the City may not irrationally single out one class of individuals
for discriminatory treatment.

124. The Hotel Workers Act improperly singles out certain hotel businesses
in Los Angeles for disparate treatment while not requiring the same treatment of
other similarly situated businesses.

125. The stated purpose of the Act, namely, to promote income equality and
an employment environment that protects government resources and improves the
health, safety, and welfare of hotel workers, isnot rationally related to the
discriminatory treatment of Plaintiffs' members. No significant and legitimate public
purpose exists for the Act because the City’ s stated objectives are nothing more than
an attempt to give a public policy appearance to what is really private interest
legidlation for labor unions and, in particular, for UNITE HERE and Local 11.

126. By virtue of the foregoing, application of the Act to Plaintiffs members
within the City violates the equal protection guarantees of the U.S. Constitution
because the conditions imposed by the Act do not bear any rational relationship to the
stated legidlative goals.

127. The City’s application and enforcement of the Hotel Workers Act will
cause Plaintiffs members to suffer irreparable harm for which they have no adequate
remedy at law.

I
I
I
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SIXTH CAUSE OF ACTION
(For Declaratory Relief and Injunction Based on the

Equal Protection Clause Of The California Constitution)

128. Plaintiffsincorporate herein by this reference the allegations contained
in Paragraphs 1 through 97, inclusive.

129. Plaintiffs hereby seek declaratory, equitable and injunctive relief to
prevent the City from depriving Plaintiffs members of the protections afforded to
them under the Equal Protection Clause of the California Constitution, which, like
U.S. Constitution, guarantees each and all of them equal protection of the laws. (Cal.
Const., Art. I, 87.)

130. For the same reasons set forth in Paragraphs 122 through 127 above, the
application of the Act to Plaintiffs members within the City violates the equal
protection guarantees of the California Constitution. Such application will cause
those members to suffer irreparable harm for which they have no adequate remedy at
law.

SEVENTH CAUSE OF ACTION
(For Declaratory Relief and I njunction Based on the
Due Process Clause Of The United States Constitution)

131. Plaintiffsincorporate herein by this reference the allegations contained
in Paragraphs 1 through 97, inclusive.

132. Plaintiffs hereby seek declaratory, equitable and injunctive relief to
prevent the City from depriving Plaintiffs members of the protections afforded to
them under the Due Process Clause of the Fourteenth Amendment to the U.S.
Constitution, which provides in pertinent part that no state or local government shall
“deprive any person of life, liberty, or property, without due process of law[.]” (U.S.
Const., Amend. X1V, 8 1). Thisclaim isalso brought pursuant to 42 U.S.C. Sections
1983 and 1988(b).
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133. The City's application and enforcement of the Hotel Workers Act
unconstitutionally deprives Plaintiffs members of their property and contractual
rights without due process of the law because it is unconstitutionally vague. Under
this clause, alaw isvoid for vaguenessif it: (a) failsto give a person of ordinary
intelligence a reasonabl e opportunity to know what it prohibits, or (b) impermissibly
delegates basic policy matters to policemen, judges, and juries for resolution on an ad
hoc and subjective basis, with the attendant dangers of arbitrary and discriminatory
application. Here, the Hotel Workers Act cannot pass either test.

134. TheAct fallsto give aperson of ordinary intelligence areasonable
opportunity to know what it prohibits because, inter alia, it does not reasonably
inform as to what “premises’ are covered by the Act, which “hotel employers’ are
responsible to providing the Act’ s benefits to which “hotel workers’, which hotel
fees are to be subject to the Act’s “service fee” requirements, and/or how “hotel
employers’ are to comply with the requirement that “ service charges’ be “equitably”
distributed among workers who, until the Act, were not required to receive them.

135. These vague aspects of the Act necessarily leave it to the persons who
enforce the Act, and persons who decide whether the Act has been violated, to
determine these vagaries of the Act on an ad hoc and subjective basis; as aresult, the
Act fails the second - in addition to the first - test for vagueness.

136. By virtue of the foregoing, the application of the Act to Plaintiffs
members within the City violates the due process guarantees of the U.S. Constitution.
Such application will cause those members to suffer irreparable harm for which they
have no adequate remedy at law.

I
I
I
I
I
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EIGHTH CAUSE OF ACTION
(For Declaratory Relief and Injunction Based on the

Due Process Clause Of The California Constitution)

137. Plaintiffsincorporate herein by this reference the allegations contained
in Paragraphs 1 through 97, inclusive.

138. Plaintiffs hereby seek declaratory, equitable and injunctive relief to
prevent the City from depriving Plaintiffs members of the protections afforded to
them under the Due Process Clause of the California Constitution, which, like the
U.S. Constitution, guarantees each and all of them the right not to be deprived of their
property and contractual rights without due process of the law. (Cal. Const., Art. |, §
7and 815, cl. 7.)

139. For the same reasons set forth in Paragraphs 132 through 136 above, the
application of the Act to Plaintiffs members within the City violates the due process
guarantees of the California Constitution. Such application will cause those members
to suffer irreparable harm for which they have no adequate remedy at law.

NINTH CAUSE OF ACTION
(For Declaratory Relief and Injunction Based on the
Takings Clause Of The United States Constitution)
140. Plaintiffsincorporate herein by this reference the allegations contained

in Paragraphs 1 through 97, inclusive.

141. Plaintiffs hereby seek declaratory, equitable and injunctive relief to
prevent the City from subjecting Plaintiffs members to unconstitutional economic
regulatory takings in violation of the Takings Clause of the U.S. Constitution, made
applicable to the states in the Fourteenth Amendment, which provides: “[N]or shall
private property be taken for public use, without just compensation.” (U.S. Const.,
Amends. V and X1V). The Takings Clause forbids the taking of private property for
public use without just compensation. The purpose of the Takings Clauseisto

prevent the government from forcing some people aone to bear public burdens,
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which in al fairness and justice, should be borne by the public asawhole. This
claimis also brought pursuant to 42 U.S.C. Sections 1983 and 1988(b).

142. Application of the Hotel Workers Act deprives Plaintiffs members of
their property and contractual rights, forcing those entities to suffer substantial
economic burdens that they should not have to disproportionately shoulder, and
severely impacts their reasonable investment-backed expectations. The economic
burden and interference with reasonable investment backed expectationsis amplified
due to the Act’ s application to pre-enactment contracts — which retroactively imposes
burdens that Plaintiffs members did not bargain for and could not have reasonably
anticipated.

143. TheAct also fails to indicate that the “service charge” requirements do
not apply to and are not meant to alter charges for direct services that are provided by
the member hotels for their guests that constitute a legitimate price for the provision
of its services. Plaintiffs members have a substantial and legitimate right to collect
such fees.

144. The Act’s Ban on Unilateral Action forbids unionized hotels from
unilaterally continuing a previously granted Union waiver after expiration of a CBA.
This provision’s foreseeable and ineluctable effect is that the hotel employer must
immediately put into effect each and every requirement of the Act for which it had
been granted a waiver, notwithstanding that such a*snap back” provision, in effect,
Imposes an immediate cash penalty on hotel employers who do not accept the union’s
contract demands prior to the CBA’ s expiration date. This constitutes a deprivation
of the right under federal labor law to continue in effect all economic terms and
conditions of an expired CBA during negotiations of a successor agreement or to
change or to continue the terms and conditions of employment as existed under an
expired CBA if, after good-faith bargaining, they have reached an impasse with the

employees' exclusive bargaining representation — substantial rights that are provided

35




Holland & Knight LLP
400 South Hope Street, 8" Floor

Los Angeles, CA 90071
Tel: 213.896.2400 Fax: 213.896.2450

Casd

© 00 N oo o A~ W DN PP

N DN DD DN DD DN DNMNDNMNDNDN P PP PP PEPE R PR R
00 N oo oA WN P O © 0N o 0 A W N PP O

2:14-cv-09603-AB-SS Document 1 Filed 12/16/14 Page 36 of 38 Page ID #:36

by federal law and were reasonably expected by every unionized hotel in agreeing to
be bound by a CBA.

145. By virtue of the foregoing, the application of the Act to Plaintiffs
members within the City constitutes an unconstitutional taking. Such application will
cause those members to suffer irreparable harm for which they have no adequate
remedy at law.

TENTH CAUSE OF ACTION
(For Declaratory Relief and I njunction Based on the

Takings Clause Of The Califor nia Constitution)

146. Plaintiffsincorporate herein by this reference the allegations contained
in Paragraphs 1 through 97, inclusive.

147. Plaintiffs hereby seek declaratory, equitable and injunctive relief to
prevent the City from subjecting Plaintiffs members to unconstitutional economic
regulatory takingsin violation of the Takings Clause of the California Constitution,
which provides that “[p]rivate property may be taken or damaged for public use only
when just compensation ... has first been paid to, or into [the] court for, the owner.”
(Cal. Const., Art. 1, 8 19.) Likethe U.S. Constitution, the California Constitution
prohibits the government from forcing some people aone to bear public burdens,
which in al fairness and justice, should be borne by the public as awhole.

148. For the same reasons set forth in Paragraphs 141 through 145 above, the
application of the Hotel Workers Act to the activities of Plaintiffs members
constitutes unconstitutional economic regulatory takings in violation of the California
Constitution. Such application will cause those members to suffer irreparable harm
for which they have no adequate remedy at law.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray for the following relief:

1. On the first cause of action, ajudgment declaring that the requirements,

procedures, conditions, actions and/or denials of the City under the Hotel Workers
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Act are preempted by federal |abor law, and are therefore void and unenforceable,
and entering a permanent injunction enjoining the City from enforcing or taking any
action under the Act;

2. On the second cause of action, ajudgment declaring that the
requirements, procedures, conditions, actions and/or denials of the City under the
Hotel Workers Act are preempted by California State labor law, and are therefore
void and unenforceable, and entering a permanent injunction enjoining the City from
enforcing or taking any action under the Act;

3. On the third and fourth causes of action, enter ajudgment declaring that
the requirements, procedures, conditions, actions and/or denials of the City under the
Hotel Workers Act violate state and federal Contracts Clause prohibitions, and are
therefore void and invalid, and entering a permanent injunction enjoining the City
from enforcing or taking any action under the under the Act;

4, On the fifth and sixth causes of action, enter ajudgment declaring that
the requirements, procedures, conditions, actions and/or denials of the City under the
Hotel Workers Act violate state and federal equal protection guarantees, and are
therefore void and invalid, and entering a permanent injunction enjoining the City
from enforcing or taking any action under the under the Act;

5. On the seventh and eighth causes of action, enter a judgment declaring
that the requirements, procedures, conditions, actions and/or denials of the City under
the Hotel Workers Act violate state and federal due process guarantees, and are
therefore void and invalid, and entering a permanent injunction enjoining the City
from enforcing or taking any action under the Act;

6. On the ninth and tenth causes of action, enter ajudgment declaring that
the requirements, procedures, conditions, actions and/or denials of the City under the
Hotel Workers Act violate state and federal prohibitions against unconstitutional
takings, and are therefore void and invalid, and entering a permanent injunction

enjoining the City from enforcing or taking any action under the under the Act;
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7. For an award of attorneys fees and costs of suit herein pursuant to, inter
alia, 42 U.S.C. § 1988(b) and California Code of Civil Procedure § 1021.5; and

8. For such other and further relief as the Court may deem just and proper.

Dated: December 16, 2014

Respectfully submitted,

HOLLAND & KNIGHT LLP

By: /’%j‘“’ ﬂ%

Kristina Starr Azlin ISSB N 235233)
Michael Starr (Pro Hac Vice pending)

Attorneysfor Plaintiffs o
American Hotel & Lodging Association and
Asian American Hotel Owners Association
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